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Background paper: Patent on maize with improved digestibility 
A precedent for patents on natural gene variants, feed and food 
 

Summary  
Patents on plants obtained by classical breeding without the use of genetic engineering are prohibited in Europe. 
This was clarified by a rule introduced in 2017. However, the KWS patent on maize with improved digestibility 
shows that the European Patent Office (EPO) continues to grant patents on naturally occurring genes, plants and 
the feed produced from them. Under this logic, products in supermarkets such as beer remain patentable, even 
if they are produced using classically bred plants without genetic engineering. The patent ban and the 2017 rule 
are thus rendered ineffective by the EPO’s patent practice. The international coalition 'No Patents on Seeds!' has 
recently filed an appeal against this patent. Overall, such patents on plants are increasing dramatically. Plants 
derived from new genomic techniques (NGT) further exacerbate the problem, as under EU law they are clearly 
patentable and are almost without exception patented. Members of the European Parliament must act urgently 
and adopt effective bans. 

 
What is the patent about? 
The EPO has granted the company KWS a patent on maize with improved digestibility (patent EP3560330). The 
maize is intended primarily for use as animal feed. The patent also covers the selection and use of plants with 
natural gene variants found in existing varieties for use in classical breeding, i.e. without the use of genetic 
engineering. 
 
Plants with these gene variants that are found in existing breeding lines fall under the patent if they are selected 
on the basis of these genes. The making of the maize silage and the feed produced from it are also covered by 
the patent, and thus regarded by the EPO as an 'invention' of KWS. Even if a new maize variety is bred from old 
varieties using traditional methods and this maize shows improved digestibility due to the same gene variants, 
according to the EPO’s interpretation the animal feed would be the property of KWS. 
 
Where does the patent stand in the granting process? 
The patent was granted in June 2022 and has been valid since then. The international coalition 'No Patents on 
Seeds!' filed an opposition in 2023. This opposition was rejected by the EPO at a hearing in November 2025. 
Recently, 'No Patents on Seeds!' filed an appeal against this decision. During these proceedings, the patent 
remains valid. Breeders are therefore currently impeded in their work, even if the patent were to be revoked at 
a later stage. The EPO’s interpretation in the proceedings so far shows that political clarification is urgently 
needed. 
 
 
 
Who is directly affected by the patent? 
All maize breeders are affected by the KWS patent, because they can only use material with this trait with the 
consent of the patent holder and upon payment of licence fees, if the selection of plants in breeding is carried 
out on the basis of the genetic markers described in the patent. The patented material cannot be distinguished 
from non-patented material. Farmers are also directly affected: The patent covers maize for use as animal feed 
and silage with improved digestibility (possessing the characteristics and genetic variants described in the patent) 
– regardless of how the maize was bred and whether the original seed came from KWS or another source. 
 
This will have a massive impact on our food system in the medium term. Breeders may have only limited or no 
access to biological material without significant legal uncertainty. Farmers who grow and ensile maize are directly 
affected. If a company claims that its plant patent has been infringed, the burden of proof in most cases (‘product-
by-process claim’) lies with the breeder or the farmer. 
 
How many patents on plants are there in total? 



 
 

Current research by the international coalition 'No Patents on Seeds!' shows that there are around 340 patents 
on conventional plants in Europe, affecting more than 1,000 conventionally bred varieties on the market. This 
means that breeders can no longer work freely with these varieties, and there is considerable legal uncertainty 
surrounding many other varieties. In both 2024 and 2025, around 40 patents were granted in the field of classical 
breeding. For genetically engineered plants, there are already around 4,000 patents in Europe.1 
 
Are plants and conventional breeding not excluded from patentability? What patents exist despite the 
exclusion? 
Contrary to the intentions of political decision-makers, the EPO takes the view that the exclusion of patentability 
for plants bred by 'essentially biological processes' should be applied only to a very limited extent. According to 
the EPO, the following remain patentable:  

- Random mutations, for example through UV radiation (this also means that conventional breeders can 
no longer work with such material with legal certainty) 

- Even if it can be proven that only essentially biological processes and traditional varieties were used, a 
product with the same traits would be covered by the patent if it has the same gene variants even 
without any further 'inventive' step being needed. This applies if the characteristics of the old varieties 
were not yet publicly known and the product was not yet on the market prior to the patent. 

 
What could the future look like? 
Many crops in the fields and products sold in supermarkets could be patented in future – which means that the 
company holding the relevant patent can prohibit the use of the product, impose conditions on its use and/or 
demand licence fees. With the increase in patents on new genetic engineering, a great many products could be 
affected by patent protection or legal uncertainty, even if they were produced using other breeding methods. 
 
As access to biological diversity is essential for the development of new varieties, restricting this access through 
patents poses a threat to the very survival of small and medium-sized breeders in the medium term. 
Consequently, plant patents lead to reduced diversity and are likely to result in higher prices for seeds and food. 
 
The EPO’s interpretation in the KWS patent could also mean in future that: 
- Even products that are guaranteed to be GMO-free, but which have the same characteristics and genetic 

variants as a genetically modified product, would in future be covered by the GMO patent if they were not 
already on the market before the patent was granted, e.g. improved digestibility, different ingredients, longer 
shelf life. (The patent is not relevant if the patented characteristic is no longer relevant to the product, e.g. 
the fruit of a herbicide-tolerant plant). This could range from fresh vegetables and tinned sweetcorn to beer 
and young plants. This will severely restrict the development of food and animal feed. 
 

- As it is irrelevant for the purposes of a patent whether the plant is actually commercialised, patents could be 
used to gain control to gain control not only over breeding and cultivation, but also over many products on 
the market. Farmers and consumers would be faced with a flood of patented food and feed products. 

 
 

How can the problem be solved? 
Policymakers must urgently make clear that the EPO must not grant such patents. This could be achieved by 
amending the EU Biotechnology Directive 98/44 and/or by providing clarification in the Implementing Regulation 
and the EPO’s Examination Guidelines.  
 
As part of the EU legislative process on NGTs, the European Parliament has adopted a clear position in favour of 
banning patents on both conventional plants and those produced using NGT. However, the compromise 
negotiated in December 2025 between the European Parliament and the Council of Agriculture Ministers 
contains no effective provisions on patents. This compromise has been strongly criticised by, amongst others, the 
German Farmers’ Association, which is generally a strong advocate of NGTs.2 A broad alliance of German plant 
breeders, farmers’ organisations and church institutions has also clearly rejected such patents in a joint letter.3  
Without clear restrictions on patents for plants and seeds, laxer regulation of new genetic engineering will lead 
to an even greater flood of patents, which will also affect traditional breeding. 

 
1 https://www.no-patents-on-seeds.org/de/bericht-2025  
2 https://www.bauernverband.de/topartikel/trilog-zu-neuen-zuechtungsmethoden-dbv-warnt-vor-patentrisiken 
3 https://www.bdp-online.de/de/Branche/Patentschutz/2025-06-12_Positionspapaier_Biopatente_final_komplett.pdf 

https://www.no-patents-on-seeds.org/de/bericht-2025
https://www.bauernverband.de/topartikel/trilog-zu-neuen-zuechtungsmethoden-dbv-warnt-vor-patentrisiken
https://www.bdp-online.de/de/Branche/Patentschutz/2025-06-12_Positionspapaier_Biopatente_final_komplett.pdf


 
 

 
ARCHE NOAH urgently calls on Members of the European Parliament and EU agriculture ministers to reject the 
current NGT compromise’ text and (at least) stop patents on conventional plants. In the long term, all patents 
on plants and animals must be banned. 
 
New report by ‘No Patents on Seeds!’: www.no-patents-on-seeds.org/de/bericht-2026 
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